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§ 300.435 

timely request, the lead agency will ex­
tend the public comment period by a 
minimum of 30 additional days; 

(D) Provide the opportunity for a 
public meeting to be held during the 
public comment period at or near the 
facility at issue; 

(E) Keep a transcript of comments re-
ceived at the public meeting held dur­
ing the public comment period; 

(F) Include in the amended ROD a 
brief explanation of the amendment 
and the response to each of the signifi­
cant comments, criticisms, and new 
relevant information submitted during 
the public comment period; 

(G) Publish a notice of the avail-
ability of the amended ROD in a major 
local newspaper of general circulation; 
and 

(H) Make the amended ROD and sup-
porting information available to the 
public in the administrative record and 
information repository prior to the 
commencement of the remedial action 
affected by the amendment. 

(3) After the completion of the final 
engineering design, the lead agency 
shall issue a fact sheet and provide, as 
appropriate, a public briefing prior to 
the initiation of the remedial action. 

(d) Contractor conflict of interest. (1) 
For Fund-financed RD/RA and O&M ac­
tivities, the lead agency shall: 

(i) Include appropriate language in 
the solicitation requiring potential 
prime contractors to submit informa­
tion on their status, as well as the sta­
tus of their subcontractors, parent 
companies, and affiliates, as poten­
tially responsible parties at the site. 

(ii) Require potential prime contrac-
tors to certify that, to the best of their 
knowledge, they and their potential 
subcontractors, parent companies, and 
affiliates have disclosed all informa­
tion described in § 300.435(d)(1)(i) or 
that no such information exists, and 
that any such information discovered 
after submission of their bid or pro­
posal or contract award will be dis­
closed immediately. 

(2) Prior to contract award, the lead 
agency shall evaluate the information 
provided by the potential prime con­
tractors and: 

(i) Determine whether they have con-
flicts of interest that could signifi­
cantly impact the performance of the 
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contract or the liability of potential 
prime contractors or subcontractors. 

(ii) If a potential prime contractor or 
subcontractor has a conflict of interest 
that cannot be avoided or otherwise re­
solved, and using that potential prime 
contractor or subcontractor to conduct 
RD/RA or O&M work under a Fund-fi-
nanced action would not be in the best 
interests of the state or federal govern­
ment, an offeror or bidder contem­
plating use of that prime contractor or 
subcontractor may be declared non-
responsible or ineligible for award in 
accordance with appropriate acquisi­
tion regulations, and the contract may 
be awarded to the next eligible offeror 
or bidder. 

(e) Recontracting. (1) If a Fund-fi-
nanced contract must be terminated 
because additional work outside the 
scope of the contract is needed, EPA is 
authorized to take appropriate steps to 
continue interim RAs as necessary to 
reduce risks to public health and the 
environment. Appropriate steps may 
include extending an existing contract 
for a federal-lead RA or amending a co­
operative agreement for a state-lead 
RA. Until the lead agency can reopen 
the bidding process and recontract to 
complete the RA, EPA may take such 
appropriate steps as described above to 
cover interim work to reduce such 
risks, where: 

(i) Additional work is found to be 
needed as a result of such unforeseen 
situations as newly discovered sources, 
types, or quantities of hazardous sub­
stances at a facility; and 

(ii) Performance of the complete RA 
requires the lead agency to rebid the 
contract because the existing contract 
does not encompass this newly discov­
ered work. 

(2) The cost of such interim actions 
shall not exceed $2 million. 

(f) Operation and maintenance. (1) Op­
eration and maintenance (O&M) meas­
ures are initiated after the remedy has 
achieved the remedial action objectives 
and remediation goals in the ROD, and 
is determined to be operational and 
functional, except for ground- or sur-
face-water restoration actions covered 
under § 300.435(f)(4). A state must pro­
vide its assurance to assume responsi­
bility for O&M, including, where appro­
priate, requirements for maintaining 
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institutional controls, under 
§ 300.510(c). 

(2) A remedy becomes ‘‘operational 
and functional’’ either one year after 
construction is complete, or when the 
remedy is determined concurrently by 
EPA and the state to be functioning 
properly and is performing as designed, 
whichever is earlier. EPA may grant 
extensions to the one-year period, as 
appropriate. 

(3) For Fund-financed remedial ac-
tions involving treatment or other 
measures to restore ground- or surface-
water quality to a level that assures 
protection of human health and the en­
vironment, the operation of such treat­
ment or other measures for a period of 
up to 10 years after the remedy be­
comes operational and functional will 
be considered part of the remedial ac­
tion. Activities required to maintain 
the effectiveness of such treatment or 
measures following the 10-year period, 
or after remedial action is complete, 
whichever is earlier, shall be consid­
ered O&M. For the purposes of federal 
funding provided under CERCLA sec­
tion 104(c)(6), a restoration activity 
will be considered administratively 
‘‘complete’’ when: 

(i) Measures restore ground- or sur-
face-water quality to a level that 
assures protection of human health and 
the environment; 

(ii) Measures restore ground or sur-
face water to such a point that reduc­
tions in contaminant concentrations 
are no longer significant; or 

(iii) Ten years have elapsed, which-
ever is earliest. 

(4) The following shall not be deemed 
to constitute treatment or other meas­
ures to restore contaminated ground or 
surface water under § 300.435(f)(3): 

(i) Source control maintenance meas-
ures; and 

(ii) Ground- or surface-water meas-
ures initiated for the primary purpose 
of providing a drinking-water supply, 
not for the purpose of restoring ground 
water. 

§ 300.440 Procedures for planning and 
implementing off-site response ac­
tions. 

(a) Applicability. (1) This section ap­
plies to any remedial or removal action 
involving the off-site transfer of any 
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hazardous substance, pollutant, or con­
taminant as defined under CERCLA 
sections 101 (14) and (33) (‘‘CERCLA 
waste’’) that is conducted by EPA, 
States, private parties, or other Fed­
eral agencies, that is Fund-financed 
and/or is taken pursuant to any 
CERCLA authority, including cleanups 
at Federal facilities under section 120 
of CERCLA, and cleanups under section 
311 of the Clean Water Act (except for 
cleanup of petroleum exempt under 
CERCLA). Applicability extends to 
those actions taken jointly under 
CERCLA and another authority. 

(2) In cases of emergency removal ac-
tions under CERCLA, emergency ac­
tions taken during remedial actions, or 
response actions under section 311 of 
the Clean Water Act where the release 
poses an immediate and significant 
threat to human health and the envi­
ronment, the On-Scene Coordinator 
(OSC) may determine that it is nec­
essary to transfer CERCLA waste off-
site without following the require­
ments of this section. 

(3) This section applies to CERCLA 
wastes from cleanup actions based on 
CERCLA decision documents signed or 
consent decrees lodged after October 
17, 1986 (‘‘post-SARA CERCLA wastes’’) 
as well as those based on CERCLA deci­
sion documents signed and consent de­
crees lodged prior to October 17, 1986 
(‘‘pre-SARA CERCLA wastes’’). Pre-
SARA and post-SARA CERCLA wastes 
are subject to the same acceptability 
criteria in § 300.440(b)(1) and (2). 

(4) EPA (usually the EPA Regional 
Office) will determine the acceptability 
under this section of any facility se­
lected for the treatment, storage, or 
disposal of CERCLA waste. EPA will 
determine if there are relevant releases 
or relevant violations at a facility 
prior to the facility’s initial receipt of 
CERCLA waste. A facility which has 
previously been evaluated and found 
acceptable under this rule (or the pre­
ceding policy) is acceptable until the 
EPA Regional Office notifies the facil­
ity otherwise pursuant to § 300.440(d). 

(5) Off-site transfers of those labora-
tory samples and treatability study 
CERCLA wastes from CERCLA sites 
set out in paragraphs (a)(5)(i) through 
(iii) of this section, are not subject to 
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